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DISPARATE IMPACT UPHELD BY
SUPREME COURT
For those of us who have been following the Disparate Impact saga in the mortgage
lending industry for the past several years, that saga is finally over, at least for now. It
ends in a clear defeat for the mortgage lending industry from the point of view of cost,
risk, liability and uncertainty.
For those of you not quite up on the issue, let us briefly summarize. The issue breaks
around claims of disparate impact (discrimination) under the Fair Housing Act (FHA).
Overt discrimination is obviously illegal. However, claims of discrimination under the
theory of disparate impact are based on the concept that while certain acts are not
discriminatory in themselves, never less discriminatory impact may flow from that
conduct.
As it relates to the FHA, very little legislative or regulatory language (some would argue
none) exists to support the position that the disparate impact should be a part of Fair
Lending policy. That in fact, there is no legal authority for applying these policies to
mortgage lending.
Today, at 10 am EST, in the case of Texas Department of Housing and Community Affairs
vs. Inclusive Communities Project, The US Supreme Court handed down its decision and
found sufficient authority in the FHA to support the regulatory policy of disparate impact.
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In a 5-4 opinion written by Justice Anthony Kennedy, the opinion found that the Federal
Housing Administration must play an important part in avoiding the grim prophecy that
our “nation is moving toward two societies, one black, one white—separate and unequal.”
We in the industry will have to continue the search for Disparate Impact in our policies
and operations and absorb the risks attendant to failure.
The decisions may be viewed on the SCOTUS website home page under “recent
decisions”.
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