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THE CFPB SAGA CONTINUES
We report on two additional significant pieces of news since our initial report on the PHH
v. CFPB decision last Wednesday. One is a small but important part of the actual opinion.
The second is action taken by the CFPB concerning lending discrimination.
First, the PHH decision.
Most of the attention and most of the written opinion focus on the challenge to the
constitutionality of the CFPB. As we know, the Circuit Court found, in a divided opinion,
that the structure of a Bureau headed by one director who may only be removed for cause,
is constitutional. But the case began with an enforcement action by the CFPB against
PHH.
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The thrust of the enforcement action was the CFPB’s claim that PHH violated RESPA’s
prohibition of payment of referral fees. Without getting too technical, the Bureau claimed
that Section 8 of RESPA only allowed for payments made solely for the service provided
by one entity to another. That is, payments made “solely for the service actually being
provided on its own merits”. Payments may not include payments the purpose of which is
“to serve as a quid pro quo for referrals”.
PHH argued that kickbacks in the form of payments for services are permitted so long as
the payments do not exceed the reasonable market value of the services. Does the payment
bear a reasonable relationship to the value of the services actually provided? A divided
court found that PHH’s position was correct.
Now before we all rush out to restructure our marketing agreements and other
relationships let’s remember that this may not be the final position on this issue. There
are several reasons that this finding could change, most notably an appeal to the Supreme
Court. However, one of the more aggressive positions taken by the Bureau is at least
momentarily reversed.
Second, we have an almost a complete reversal on lending discrimination.
The CFPB has removed enforcement powers from the Office of Fair Lending and Equal
Opportunity. The duties of that unit will now move to the director’s office and focus on
“advocacy, coordination and education.” They will not have enforcement or oversight
duties. Essentially it would seem that the Bureau has renounced any power to
oversee/enforce civil rights compliance.
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ABOUT ALT & ASSOCIATES
Alt & Associates publishes the Lenders Update via e-mail as a complimentary service to our
friends and clients in the financial industry throughout California and the United States.
Over the past three decades, members of the firm have represented Institutional Lenders
and Mortgage Bankers and Brokers in all aspects of their business operations. Legal
counsel provided to the mortgage industry includes, but is not limited to:
Regulatory assistance, both state and federal
Compliance work
Operational advice
Transactional work Agreements such as Loan Officer
Compensation Agreements etc.
Various forms of employee, officer, and/or manager contracts
Litigation representation

You may direct any questions or comments directly to:
David J. Alt, Esq.
David.j.alt@altandassociates.com
Previous issues of Lenders Update are available on our website at:
www.altandassociates.com
SHOULD YOU HAVE COLLEAGUES WHO WISH TO BE ADDED TO THIS COMPLIMENTARY SERVICE,
PLEASE HAVE THEM E-MAIL US AT:
special@altandassociates.com
ONLY THOSE PERSONS WHO HAVE PERSONALLY REQUESTED THIS NEWSLETTER ARE ON OUR DISTRIBUTION LIST.
TO UNSUBSCRIBE,
PLEASE SEND AN EMAIL MARKED “OP-OUT” TO:
special@altandassociates.com
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